


External Review

I ntroduction

This document constitutes a brief report of my contribution to the
work being conducted by the Osaka University, Faculty of Law, External
Review Committee (the “Committee”).

It is my understanding that the objectives of the External Review
were to both assess the state of the existing Graduate School of Law (Hogaku
Kenkyika), and to analyze the proposed plans for a new Osaka University
Law School (Hoka Daigakuin). The focus and emphasis of my work for the
Committee, as reflected in my discussions with faculty during my attendance
at the Faculty of Law, and my comments in this report, was the analysis of
the proposed plan for the new Osaka University Law School. Given that I
am a graduate of a North American law school (University of Toronto), and
my continuing close ties to the University of Toronto, Faculty of Law and to
Osgoode Hall Law School, it was my view that it was on this issue that I
could add the most value.

I should state at the outset what perspective I bring to the exercise,
and what biases may shape my analysis. I believe the Ministry’s plans to
develop graduate level law schools at Japanese universities can only be
beneficial to the legal professional and the justice system in Japan. Further,
I applaud the efforts and considerable thought that Osaka University has
put into the development of its proposal for the Law School. Thus, while my
comments may seem critical in some respects, they are given in the spirit of
improving a good plan. Finally, being trained in the North American
system (notwithstanding my earlier degree from Osaka University, Graduate
School of Law), my comments will reflect a bias for how things are done here
—1t 1s what I know best, but I acknowledge that it may not be the best way of
structuring a legal education. Hopefully, however, it will provide a useful

and somewhat different perspective.
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M eetings at the Faculty of L aw

I visited Osaka University during the week of February 24, 2003. 1
met with Dean Keiichi Tago and Professor Kenichi Nishimura on Monday,
February 24t to discuss the objectives of the review and the logistics of the
Committee’s work. I conducted further informal meetings with faculty
members during the course of the week, and reviewed the materials provided
to me by the Faculty of Law as listed below. Finally, I met with the Dean
and Professors Yoshiaki Nomura, Tadaki Matsukawa, Noriaki Kojima,
Kenichi Yoshimoto, and Kenichi Nishimura for the formal discussions
relating to the review on Friday, February 28, 2003. Unfortunately, the
other members of the Committee were not able to attend that meeting. The
discussions in the February 28th meeting were recorded and I understand
that that recording is to be made available to the rest of the Committee for
the conduct of its work.

M aterials Reviewed

For the purposes of the my assessment, I reviewed the following

materials:
> Osaka University Prospectus, 2002 (English)

» “Soaring Towards the 21st Century” — First External Review Report,
March, 1998 (Japanese)

» “Opening The Door To The 21st Century” — Third Internal Review
Report, December, 2001 (Japanese)

> 2002 Graduate School of Law — Syllabus (the “Syllabus”) (Japanese)

> 2003 School of Law — Osaka University (pamphlet) (Japanese)

» Osaka University Law School Concept Paper - Osaka University Law
School Establishment Committee, 12 November, 2002 (Japanese) (the
“Concept Paper”)

» Osaka University Law School Establishment Concept — Powerpoint

Presentation (Japanese)
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The documents that most informed my anaysis were the Syllabus and the
Concept Paper.

Substantive Comments

@ Relationship with the Graduate School of Law

A great deal of emphasis has been placed on the need for the Law School to be
separate from and independent of the Graduate School of Law. Obvioudly,
considerable thought has gone into structuring the plan in thisway, and | do not have all
of the information that was relied upon in making that plan. Nonetheless, from my
perspective, there are a number of possible problems and weaknesses that could arise
from structuring the Law School — Graduate School of Law relationship in this way.
Below | will provide a list of some of the different concerns that |1 have identified.
However, before listing those, | would say that underlying the rationale for this
separation may be an overemphasis on making the Law School a “vocational” or purely
professional training school.

While an important role of law schools is the development of the essential
intellectual skills and knowledge base for those who will go on to become lawyers, it is
generally thought in North America that it would be a mistake to consider law schools
as solely training schools for lawyers. Law schools, at least in the North American
model, are considered institutions of higher learning and academia, where research, and
the development of legal thinking and even policy formulation, is considered just as
important as the training and development of future lawyers. In Canada, the provincial
law societies conduct training for graduates of the law schools for the purposes of
qualifying them for the Call to the Bar, just as the National Law Institute administered
by the Supreme Court of Japan would continue to do so for graduates of the new law
schoolsin Japan.

When one examines the substance and content of courses taught at law schools
in Ontario as compared to courses taught at the Bar Admissions course given by the
Law Society of Upper Canada (the body that regulates admission to the profession of
law in Ontario), the former tends to be much more abstract, intellectual, and purely
academic, as compared to the more practical and practice-based courses provided by the
Law Society for the training of new lawyers.
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By making the Law School separate from and independent of the Graduate
School of Law, Osaka University will potentially create a number of problems,
including the following:

» The two schools will be competing for scarce resources, including, most
importantly, faculty members,

» The two schools will tend towards opposite ends of the spectrum, the
Graduate School of Law becoming more “academic” and esoteric, and
the Law School becoming a mere “vocationa” school;

» There would be a risk that in the longer term, when the Law School
begins trying to fill its faculty positions with graduates of the Law
School itself, that it will either (i) have to increase the saaries of its
faculty in order to compete with the market salaries of lawyers in the
broader legal market, thereby creating disparities between faculty
members at the Graduate School of Law and the Law School; or, (ii) if
the Law School is unable to develop a salary scale that is different from
other faculties, it may find itself unable to attract the best and brightest of
the profession as faculty members (as explained in our meetings, the
starting salaries for faculty members at the Faculty of Law at the
University of Toronto are aimost double the initial salaries for faculty
members of the non-professional faculties);

» While the stated objective of the Law School is to develop a diverse
student body, the establishment of the Law School as separate and
distinct from the Graduate School of Law will mean that the student
body will comprise only those students who have decided that they
intend to enter the legal profession, while those students who have an
inclination towards academia, policy, and legal research will be directed
towards the Graduate School of Law. Thiswill result in areduction in
the diversity, particularly the intellectual diversity, of the student body.
The Law School would benefit from a percentage of its student body
having an interest in and predisposition towards academic research and
intellectual career paths.

| did not have the opportunity to examine the proposals of any of the other
universities while in Japan. However, if it turns out that other universities such as
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Kyoto University do not establish law schools separate from their existing Graduate
Schools of Law, the result would be that Osaka University’s Law School would be
further marginalized as a mere vocationa school and would develop the reputation as a
“light weight” among the law schools of Japan (there are, for instance, law schools in
Canada and the U.S. that emphasize teaching over research and publishing, and they
suffer from such reputations, and are unable to attract the best faculty and students).

My understanding from discussions with those in the administration of the
Faculty of Law of the University of Toronto, is that the top law schools in North
America, Europe, and China are all actively seeking to develop their strengths as
international institutions. The study of law, and the marketplace for legal academic
resources, is being increasingly viewed as a global phenomenon. It would be
unfortunate if, given Handai’s opportunity to begin from scratch, it were to develop a
structure that was counter to the international trends, and reduce its competitiveness on
the international plane.

(b) Relationship with Commerce and Industry

Emphasis is placed in the Concept Paper on establishing a close relationship
between the Law School and not only elements of the legal profession, but also local
industry and commerce, particularly Kansai area mid-size companies. While it is
important to have faculty from the ranks of practicing lawyers and from the judiciary,
again | would strike a cautious note regarding establishing too close a relationship with
commerce and industry. The Law School, as with any other academic institution, must
retain academic independence and should resist the development of any dependency
upon industry or the development of arelationship that creates a perception that the Law
School is “in the pocket” of local business, or excessively narrow in its focus and
expertise.

As will be discussed further below, | would advise that it is important that the
Law School maximize the depth and breathe of its curriculum, and aspire to become a
solid academic institution with universal and international appeal, as opposed to
developing a special interest and a reputation as being a parochial Kansai institution.

(© Syllabus and Curriculum

I question the advisability of developing three “programs’ focussing on business
and commercial law as outlined in the Concept Paper. The development of the three
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programs, being “intellectual property”, “corporate/commercia law”, and “business
support law”, would essentially require (or at least heavily encourage) students in their
second and third year to focus primarily on those courses offered in one of the three
programs. This would result in the Law School graduating students with a very
narrow focus, which is generally not viewed positively.

Generaly speaking, the top law schools in North America attempt to offer an
extremely broad range of courses taught by the best of faculty in each area, thereby
offering their student body the widest possible choices. It was mentioned in our
meetings that it is currently thought by some faculty members that the proposed
curriculum provides amost too many courses. From my review of the materials
however, it would appear to me that the course selection is relatively narrow. As an
example for the purposes of comparison, the University of Toronto, Faculty of Law
offers something in the range of 150 different courses across a very broad spectrum of
subject matter from which its second and third year students can build their individual
curriculum.

| also note that second year students will have very little choice open to them.
Indeed, as | understand the proposal set out in the Concept Paper, over the course of the
three years, two-thirds of the credits will be so-called “core subjects’ while one-third
will be left to individual choice. By comparison, most Canadian law schools have a
mandatory curriculum for their first year, in which there is no choice available to
students, followed by two years in which there are no mandatory courses. Certain
subjects, which are considered particularly important to the practice of law, such as
administrative law, the law of evidence, corporate law, securities law, and public
international law, are encouraged. But in keeping with the underlying premise that the
Law School is an academic institution and not a training school for lawyers, it is open
for students to tailor their curriculum to meet their own needs and aspirations.

(d) Faculty and Teaching

The Concept Paper speaks of the immediate need for faculty members, and
forecasts some of the difficulties foreseen in longer term recruitment of faculty. This
underlines, in my view, the shortcomings of the proposal to make the Law School
separate from and independent of the Graduate School of Law.

| agree with the initiative to recruit members of the legal profession and the
judiciary as permanent faculty members. The mix of professionals and academics is
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important to the diversification of perspectives provided by faculty, and | agree that
practicing lawyers, prosecutors and judges will add the necessary practical component
to awell-rounded legal education.

The objective of obtaining afaculty-student ratio of 15:1 is quite good, but could
be improved. For comparison purposes, my understanding is that the ratio at the
Faculty of Law, University of Toronto is 9:1.

The proposal to use teaching assistants (TAS) should be seriously reconsidered.
The use of TAs is considered unacceptable in Canadian, and most U.S. law schools.
The way that faculty at Canadian law schools solve the problem of handling heavy
teaching work loads with the requirement to conduct independent research and to
publish, is that they hire the best and the brightest law students in the faculty to assist
them as research assistants. Research assistant positions, in turn, become highly
valued jobs for law students in their second and third year, not so much for the pay, but
for the prestige and experience that is gained by working with noted professors on
various research projects. | would recommend that the faculty consider such an
approach as opposed to the employment of TAS, since it is generally viewed that law
students need and are entitled to the benefit of instruction and guidance from faculty
personally.

(e Academic Standards

The Concept Paper says little about the methods of assessing students and the
requirements for graduation from the Law School. In discussions with faculty it was
indicated that there would likely be exams and seminar papers required to pass any
given subject, and to obtain the necessary credits. However, it was unclear at this
point whether those exams and papers would be marked on a Bell curve or an average,
or indeed what standard would be applied to the assessment of student work for the
purposes of graduation. As| explained in our meetings, law schools in North America
are typicaly highly competitive, with final results being determined strictly in
accordance with a Bell curve or strict maintenance of an average for the results of each
course. Law school results are directly determinative of success at the entry level into
the legal profession, with the students with the best results getting the best jobs, whether
it be at law firms or clerking at courts and so forth. The underlying assumption, of
course, isthat a competitive system will ensure high standards.

() Admissions
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| understood from my discussions with faculty members that the standards for
admissions have not yet been fully determined. Nonetheless, it is expected that
admissions will be based primarily upon the results of written exams that will be
modelled to some extent on the North American LSAT. In addition to the results of
the written exams, other factors will be undergraduate marks, an application essay, and
recommendations.

The objective articulated in the Concept Paper of trying to achieve a certain
level of diversity in the student body is to be applauded. Nonetheless, it is generally
the case in North America that a great deal of emphasis is placed on ability in the
selection process, and considerable importance is placed on ensuring a purely objective
admissions process. To that end, for instance, the University of Toronto, Faculty of
Law places great weight on the results of the LSAT and undergraduate marks as criteria
for admission, with some consideration of overall experience and candidates
application essays. The inclusion of “recommendations’ as a consideration for
selection raises the serious concern that “connections’ and social status will displace
ability as the overriding selection criteria, and equality of opportunity will be
undermined in the admissions process.

(9 The Shortened Course

The Concept Paper indicates that candidates for admission to the Law School
will be entitled to write an exam for the purposes of entering the Law School in second
year, and thereby permitting them to complete their studies in two or two and one-half
years, as opposed to the full three year program. The Concept Paper suggests that the
exam will focus on the subject matter of the first year courses and that it will not focus
merely on substantive knowledge but aso on analytical ability and practical skills.
Nonetheless, | would advise that careful consideration be given to eliminating this
so-called “shortened program”. The approach to the study of law in North America
focuses more on teaching students how to engage in legal reasoning and analysis, and
how to identify potential legal issues in complex factual situations, as opposed to
maximizing the legal knowledge that students come away with. Arguably, the most
important phase of that process begins in the first year of the law school program, with
the education in the bedrock courses of constitutional, criminal, contract, tort, property,
and civil procedure. If one were to permit students to skip the first year program, on
the basis that they had substantive knowledge of certain first year courses, one would
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run the risk of having graduates of the Law School who had not devel oped the essential
legal analysis and reasoning faculties to the same level as other graduates.

(h) Facilities

The Concept Paper recommends that there be separate facilities built for the
purposes of housing the Law School. Since that has not yet transpired, obviously |
cannot comment on the nature of the facilities. | do note, however, that the Graduate
School of Law has a notable lack of computer facilities. Vast amounts of lega
material is now available both on the internet and through subscription databases, which
are a necessary component of legal research and education. It is recommended that
increased access to those services be considered when developing the Law School
facilities.

Another issue that will need consideration is the housing of printed legal
material. Currently, the legal resources are split between the main library at the
Toyonaka campus and the law materials room (Hogaku Shiryoshitsu). 1f the Law
School is indeed established as being independent of the Graduate School of Law, the
problem will be compounded, with legal materials being split between three locations,
which would be an obstacle to effective and efficient access by students.

Conclusion

The foregoing constitute my observations and recommendations arising from
my review of the materials and my meetings with the Faculty of the Osaka University
Faculty of Law and Graduate School of Law. | hope they may be of some assistance
to the Committee in completing itswork. | would ask that | be given an opportunity to
review and comment on any parts of the final Committee Report that purports to rely on
or represent my input.

Finally, 1 would like to thank you and the Faculty for extending to me the
opportunity to be a part of this very exciting project.

Sincerdly,
Craig Martin
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